Employee Benefit Trusts, settlement opportunity

HMRC contacted the AAT before publication of their Statement on 20 April 2011 to advise that HMRC will be writing to persons involved in Employment Benefit Trusts (EBTs) and similar arrangements after the legislation receives Royal Assent, usually by the end of July. HMRC will write to promoters then send a letter to the agent before writing to the client to invite them to discuss how their cases might be resolved. HMRC had sent an “example” copy of the letter to the AAT.

Legislation to combat “disguised remuneration” was a feature of the Chancellor’s 23 March 2011 budget and this is now drafted in Schedule 2 of the Finance (No.3) Bill 2011. The legislation affects employers, directors and employees who use “third part arrangements”, often trusts, to avoid, reduce or defer liabilities to income tax on income. It will add a further part –Part 7A - to the Income Tax (Earnings and Pensions) Act 2003 (ITEPA) and will apply to: 

• certain loans of money or assets by third parties to the employee; 

• the earmarking of money or assets for the employee by a third party and in very limited cases by the employer; and 

• the outright payments of money or transfers of assets to the employee by a third party 

where these are not otherwise charged to tax as earnings from the employment. 

The legislation also includes anti-forestalling rules whereby certain events occurring on or after 9 December 2010 (the date on which the Schedule was published in draft form) but before 6 April 2011 will fall to be taxed on 6 April 2012 under the new rules.
HMRC’s “Initiative”  HMRC do intend to pursue the tax due on open enquiries on existing EBTs and the wide scope of the new legislation gives them confidence of winning at a tribunal. However, this can be costly to both employer and HMRC. 

The Statement invites parties in an enquiry to contact HMRC to

* obtain certainty about their tax liabilities

* discuss “how the facts of their case fit within the proposals” and how a settlement might be achieved which “may generate a claim for Corporation Tax deductions for payments into the trust”.  
Schedule 2 allows a provision for credit to be given against the tax in settlements. This is in Paragraph 58 of Schedule 2, which is part of the commencement and Transitional provisions relating to Part 7A of ITEPA 2003, separate from Part 7A itself 
Paragraph 58  allows relief in cases where sums or assets earmarked before 6 April 2011 gave rise to earnings within section 62 (the normal earnings charging section) of ITEPA on which the tax has been settled. 
 Paragraph 58(1) sets the conditions for relief to be given – broadly speaking, the paragraph applies if:
• a “relevant” step is taken (payment of any sum, transfer of asset, making asset available etc) which gives rise to a charge under the new legislation; 

• a relevant step (“the pre-6 April 2011 step”) was taken (earmarking etc of sum of money or asset) before 6 April 2011 which would have given rise to a charge under the new legislation if it had been taken after 5 April 2011; and 

• the employer, the employee or both have agreed with HM Revenue & Customs that the pre-6 April 2011 step gave rise to taxable “earnings” within Chapter 1 of Part 3 of ITEPA for the tax year in which that step was taken; and 

• tax has been settled on these earnings. 

 Paragraph 58(2) is the operative provision. It treats new section 554Z4 (overlap with earlier relevant step) as applying to the chargeable step as if the pre-6 April 2011 step had given rise to a charge under the new legislation. 

 The proposed legislation is widely drafted  to avoid any loopholes in the wording and uses sweeping phrases such as 
“it is reasonable to suppose that, in essence, the relevant arrangement is a means of providing, or otherwise concerned (wholly or partly) with the provision of, rewards or recognition or loans in connection with the employment, or former, or prospective employment.”
“it does not matter if the relevant arrangement does not include details of the steps which will or may be taken in connection with providing, in essence, rewards or recognition or loans as mentioned..”

“it does not matter if the detail of the latter relevant steps have not been worked out”
“it does not matter if the person taking the relevant step (any holding or movement of money) is unaware of the relevant arrangement”
New sections 554E to 554X to Part 7A provide a number of exclusions  for income tax purposes including the following:
(a) an approved SIP (within the meaning of Chapter 6 of Part 7), 

(b) an approved SAYE option scheme (within the meaning of Chapter 7 of Part 7), 

(c) an approved CSOP scheme (within the meaning of Chapter 8 of Part 7), 

(d) an arrangement the sole purpose of which is the granting of qualifying options (within the meaning of Chapter 9 of Part 7), 

(e) an excluded share arrangement, 

(f) an arrangement the sole purpose of which is the provision of excluded benefits (as defined in section 393B(3)), 

(g) an arrangement the sole purpose of which is the making of payments which are to be disregarded in the calculation mentioned in regulation 25 of the Social Security (Contributions) Regulations 2001 (S.I. 2001/1004) by virtue of paragraph 12 of Part 10 of Schedule 3 to those Regulations (as that paragraph has effect by virtue of regulation 2(3) of the Social Security (Contributions) (Amendment No. 9) Regulations 2007 (S.I. 2007/2905)), 
(h) a pension scheme set up by a government outside the United Kingdom for the benefit of its employees or primarily for their benefit, 

(i) a registered pension scheme, or 

(j) an arrangement the sole purpose of which is the making of payments (within the meaning of Chapter 3 of Part 4 of FA 2004 (see section 161(2) of that Act))ê 

(i) to which section 161(4) of FA 2004 applies in relation to a registered pension scheme (or a registered pension scheme which has been wound up), and 

(ii) which are authorised in relation to that scheme by section 160(1) of FA 2004. 

There are complications with other taxes. AAT members involved in Inheritance Tax and non resident trusts schemes will receive copies of HMRC’s intended approach. HMRC published a Revenue & Customs Brief 18/11 issued on 4 April 2011.
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